STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF HOTELS AND
RESTAURANTS,

Petitioner,
VS. Case No. 05-2733

LATI N AMERI CAN CAFETERI A, | NC.

Respondent .

N N N N N N N N N N N N N

RECOVMENDED ORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
Sept enber 26, 2005, at sites in Tallahassee and M am, Florida.

APPEARANCES

For Petitioner: Jessica Leigh, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ati on
940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32399-2202

For Respondent: No appearance

STATEMENT OF THE | SSUES

The issues in this disciplinary proceeding arise from
Petitioner's allegation that Respondent, a |licensed restaurant,
vi ol ated several statutes and rul es governing food service

establishnents. |If Petitioner proves one or nore of the all eged



violations, then it will be necessary to consider whether
penal ti es shoul d be inposed on Respondent.

PRELI M NARY STATEMENT

On March 30, 2005, Petitioner Departnent of Business and
Prof essi onal Regul ation, D vision of Hotels and Restaurants
i ssued an Admi nistrative Conpl ai nt agai nst Respondent Latin
Anmerican Cafeteria, Inc., charging the licensed restaurant with
various offenses relating to nonconpliance with the statutes and
rul es governing food service establishnments. Respondent tinely
requested a formal hearing to contest these allegations, and, on
July 27, 2005, the matter was referred to the D vision of
Admi ni strative Hearings.

The parties were properly notified that the final hearing
woul d occur at 9:00 a.m on Septenber 26, 2005. At the
designated tine and place, the adm nistrative |aw judge and
counsel for Petitioner appeared for final hearing. Respondent's
representative, however, did not appear. After waiting
approximately 35 mi nutes and upon review of the file, fromwhich
it was determ ned that Respondent had been gi ven adequate notice
of the final hearing, the admnistrative |aw judge comenced the
pr oceedi ng.

Petitioner offered four exhibits, nunbered 1 through 4, and
each was received in evidence. 1In addition, Petitioner

presented the testinony of its inspector, Jorge Gandol ff.



Finally, the undersigned took official recognition of the
applicable adm ni strative rules.
The transcript of the final hearing was filed on
Cctober 11, 2005, and thereafter the parties were notified that
their respective proposed recommended orders would be due on or
before October 21, 2005. Petitioner tinmely submtted a proposed
recommended order that has been carefully considered.
Respondent did not file a post-hearing subm ssion of any kind.
Unl ess otherwi se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. Respondent Latin Anmerica Cafeteria, Inc. ("Cafeteria")
is a licensed food service establishment. As such, Cafeteriais
subject to the regulatory and di sciplinary jurisdiction of
Petitioner Departnment of Business and Professional Regul ation,

Di vision of Hotels and Restaurants (the "Division").

2. On three occasi ons—February 11, 2005; February 15,
2005; and March 21, 2005—an inspector for the Division naned
Jorge Gandol ff inspected a restaurant |ocated at 2940 Coral Way
in Mam , Florida, which establishnent was operated by
Cafeteria. During each visit, M. Gandolff noticed several
itenms that were not in conpliance with the | aws which govern the

facilities and operations of |icensed restaurants.



3. As of March 21, 2004, the follow ng deficiencies
subsi sted: (1) Ready-to-eat, potentially hazardous food had
been held nore than 24 hours with no date marking, in violation
of Food Code Rule 3-501.17(A)': (2) The reach-in freezer door was
not durabl e under normal use conditions, in violation of Food
Code Rule 4-201.11; (3) The wal k-in cool er door was in poor
repair, in violation of Food Code Rule 4-501.11; (4) The gaskets
in the wal k-in door were in poor repair, also in violation of
Food Code Rule 4-501.11; (5) There was no chem cal test kit
avai |l abl e for persons using chem cal sanitizer at three
conpartnment sinks, in violation of Food Code Rul e 4-302.14; (6)
There was a m ssing vacuum breaker on the hose bibb at the
cookline, in violation of Food Code Rule 5-203.14; (7) Walls in
t he di shwashing area were soiled with accunul ated debris, in
violation of Florida Adm nistrative Code Rule 61C 1.004(6); (8)
Lights in the rear area of the kitchen | acked the proper
shi el ds, sleeve coatings, or covers in violation of Food Code
Rul e 6-202.11; and (9) Although four or nore enpl oyees were
engaged in food preparation, there was no currently certified
food service manager on duty, in violation of Florida

Adm ni strative Code Rule 61C-4.023(1).



CONCLUSI ONS OF LAW

4. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

5. Section 509.261, Florida Statutes, sets forth the acts
for which the Division may inpose discipline. This statute
provides, in pertinent part:

(1) Any public |odging establishnent or
public food service establishnment that has
operated or is operating in violation of
this chapter or the rules of the [D]ivision,
operating without a |license, or operating
with a suspended or revoked |license may be
subj ect by the division to:

(a) Fines not to exceed $1,000 per offense;
(b) Mandatory attendance, at personal
expense, at an educational program sponsored
by the Hospitality Education Program and
(c) The suspension, revocation, or refusal
of a license issued pursuant to this
chapter.

(2) For the purposes of this section, the
division may regard as a separate offense
each day or portion of a day on which an
establishnment is operated in violation of a
"critical lawor rule," as that termis

defi ned by rule.

6. By rule, the Division has defined the term
"Food Code" as follows:

(14) Food Code - Food Code, 2001
Recommendati ons of the United States Public
Heal t h Servi ce/ Food and Drug Adm nistration
i ncl uding Annex 3: Public Health
Reasons/ Adm ni strative Quidelines and Annex
5: HACCP Gui delines of the Food Code, the
2001 Food Code Errata Sheet (August 23,



2002), and Suppl enent to the 2001 FDA Food
Code (August 29, 2003).

Fla. Admn. Code R 61C-1.001(14)(italics in original).
7. Florida Adm nistrative Code Rule 61C-4.010 provides in
rel evant part as foll ows:

(1) Food Supplies and Food Protection —
except as specifically provided in this
rule, public food service establishnents
shal | be subject to the provisions of
Chapter 3, Food Code, herein adopted by
ref erence.

(5) Food Equi prent, Utensils and Linens —
public food service establishnments shall be
subj ect to the provisions of Chapter 4, Food
Code, herein adopted by reference.

(6) Physical Facilities — except as
specifically provided in these rules, the
physical facilities at public food service
establishnments shall be subject to the

provi sions of Chapter 6, Food Code, herein
adopt ed by reference.

8. Food Code Rule 3-501.17 provides in pertinent part:

(A . . . [Refrigerated, ready-to-eat,
potentially hazardous food prepared and held
in a food establishnment for nore than 24
hours shall be clearly marked to indicate
the date or day by which the food shall be
consuned on the prem ses, sold, or

di scarded, based on the tenperature and tine
conbi nati ons specified bel ow

(1) 5°C (41°F) or less for a maxi numof 7
days; or

(2) 7°C (45°F) or between 5°C (41°F) and 7°C
(45°F) for a maxi mnum of 4 days in existing
refrigeration equi pnent that is not capable
of maintaining the food at 5°C (41°F) or
less if:



(ltalics i

(a) The equipnment is in place and in use in
the food establishnent, and

(b) Wthin 5 years of the regul atory
authority's adoption of this code, the

equi pnent is upgraded or replaced to

mai ntain food at a tenperature of 5°C (41°F)
or | ess.

The day of preparation shall be counted as
Day 1.

n original.)

9. Food Code Rule 4-201.11 provides:

10.

(ltalics i

11.

EQUI PMENT and UTENSI LS shall be designed and
constructed to be durable and to retain
their characteristic qualities under nornma
use conditions.

Food Code Rul e 4-501.11 provides:

(A) EQUI PMENT shall be maintained in a
state of repair and condition that neets the
requi rements specified under Parts 4-1 and
4- 2.

(B) EQUI PMENT conponents such as doors,
seal s, hinges, fasteners, and kick plates
shal |l be kept intact, tight, and adjusted in
accordance with manufacturer's
speci fi cati ons.

(C Cutting or piercing parts of can
openers shall be kept sharp to minimze the
creation of netal fragnents that can

contam nate food when the container is
opened.

n original.)
Food Code Rul e 4-301. 14 provi des:
A test kit or other device that accurately

measures the concentration in ng/L of
SANI Tl ZI NG sol uti ons shal | be provided.



12. Florida Adm nistrative Code Rule 61C 1.004 provides in
pertinent part as foll ows:

The follow ng general requirenents and
standards shall be nmet by all public | odging
and public food service establishnents:

* * *

(6) Al building structural conponents,
attachnments and fixtures shall be kept in
good repair, clean and free of obstructions.

13. Food Code Rule 6-202.11 provides:

(A) Except as specified in § (B) of this
section, light bulbs shall be shiel ded,
coated, or otherwi se shatter-resistant in
areas where there is exposed FOOD; clean
EQUI PMENT, UTENSILS, and LI NENS;, or

unwr apped SI NGLE- SERVI CE and SI NGLE- USE

ARTI CLES.

(B) Shielded, coated, or otherw se shatter-
resi stant bul bs need not be used in areas
used only for storing FOOD i n unopened
packages, if:

(1) The integrity of the packages can not
be affected by broken glass falling onto

t hem and

(2) The packages are capable of being

cl eaned of debris from broken bul bs before

t he packages are opened.

(C© Aninfrared or other heat |anp shall be
prot ect ed agai nst breakage by a shield
surroundi ng and ext endi ng beyond the bulb so
that only the face of the bulb is exposed.

(ltalics in original.)
14. Florida Adm nistrative Code Rule 61G 4.023(1) provides
in pertinent part as foll ows:
Al'l managers who are responsible for the
storage, preparation, display, and serving

of foods to the public shall have passed a
certification test approved by the division



denonstrating a basic know edge of food
protection practices as adopted in this
chapter. Those nmanagers who successfully
pass an approved certificati on exam nation
shal |l be issued a certificate by the
certifying organization, which is valid for
a period of five years fromthe date of

i ssuance. Each licensed establishnent shal
have a m ni mrum of one certified food
protecti on manager responsible for al

peri ods of operation. The operator shal
designate in witing the certified food
protection manager or nanagers for each

| ocation. A current list of certified food
protection managers shall be avail abl e upon
request in each establishnent. Wen four or
nore enpl oyees, at one tine, are engaged in
the storage, preparation or serving of food
in a licensed establishnment, there shall be
at least one certified food protection
manager present at all tines when said
activities are taking place. The certified
food protection manager or managers need not
be present in the establishnment during those
peri ods of operation when there are three or
f ewer enpl oyees engaged in the storage,
preparation, or serving of foods. It shal
be the responsibility of the certified food
protecti on manager or managers to inform al
enpl oyees under their supervision and
control who engage in the storage,
preparation, or serving of food, to do so in
accordance with acceptable sanitary
practices as described in this chapter.

(Enmphasi s added.)
15. Being penal in nature, the foregoing statutes and
rules "nmust be construed strictly, in favor of the one against

whom t he penalty would be inposed.”™ Minch v. Departnent of

Prof essional Regulation, Div. of Real Estate, 592 So. 2d 1136,

1143 (Fla. 1st DCA 1992).



16. A proceedi ng, such as this one, to suspend, revoke, or
i mpose ot her discipline upon a professional |icense is penal in

nature. State ex rel. Vining v. Florida Real Estate Conm ssion,

281 So. 2d 487, 491 (Fla. 1973). Accordingly, to inpose
di scipline, the D vision nust prove the charges agai nst

Cafeteria by clear and convinci ng evidence. Departnent of

Banki ng and Finance, Div. of Securities and |Investor Protection

V. Gsbhorne Stern & Co., 670 So. 2d 932, 933-34 (Fl a.

1996) (citing Ferris v. Turlington, 510 So. 2d 292, 294-95 (Fl a.

1987)); Nair v. Departnent of Business & Professional

Regul ati on, 654 So. 2d 205, 207 (Fla. 1st DCA 1995).

17. Regarding the standard of proof, in Slonmowitz v.

Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983), the Court of
Appeal , Fourth District, canvassed the cases to develop a

"wor kabl e definition of clear and convincing evidence" and found
that of necessity such a definition would need to contain "both
gualitative and quantitative standards.” The court held that:

cl ear and convi nci ng evi dence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
must be distinctly remenbered; the testinony
must be precise and explicit and the

W tnesses nust be lacking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

10



|d. The Florida Suprenme Court |ater adopted the fourth
district's description of the clear and convincing evi dence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
al so has followed the Slonowitz test, adding the interpretive

comment that "[a]lthough this standard of proof may be nmet where
the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous.” Westinghouse Elec. Corp., Inc. v. Shuler

Bros., Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (Fla. 1992)(citation omtted).

18. The undersigned has determ ned, as a matter of
ultimate fact, that the Division established Cafeteria' s guilt
regardi ng nonconpliance wth the follow ng | aws: Food Code
Rul e 3-501.17(A) (one violation), Food Code Rule 4-201.11 (one
vi ol ation), Food Code Rule 4-501.11 (two violations), Food Code
Rul e 4-302.14 (one violation), Florida Adm nistrative Code Rul e
61C 1. 004(6) (one violation), Food Code Rule 6-202.11 (one
violation), and Florida Adm nistrative Code Rule 61C 4. 023(1)
(one violation). In making these determ nations, the
under si gned concl uded that the plain | anguage of the applicable
statutes and rul es, being clear and unanbi guous, coul d be
applied in a straightforward manner to the historical events at
hand wi t hout simultaneously exam ning extrinsic evidence of

| egislative intent or resorting to principles of interpretation.

11



It is therefore unnecessary to nake additional |egal concl usions
concerning these violations.

19. Although Cafeteria in fact violated Food Code Rule 5-
203. 14, the undersigned is unable to make a finding of guilt in
connection wth such nonconpliance because, the D vision having
el ected not to adopt the provisions of Chapter 5 of the Food
Code as a rule, no basis exists in Florida | aw for punishing
Cafeteria's disobedience of this particular federal guideline.

20. The Division has urged the undersigned to recomend
that Cafeteria be fined $3,000 and ordered to attend an
educati onal program sponsored by the Hospitality Education
Program This penalty is well within the statutorily authorized
gui del i nes and, under the circunstances, is reasonable and just.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Division enter a final order:
(a) finding Cafeteria guilty in accordance with the foregoing
Recommended Order; (b) ordering Cafeteria to pay an
adm ni strative penalty in the anount of $3,000, due and payabl e
to the Division of Hotels and Restaurants, 1940 North Monroe
Street, Tall ahassee, Florida 32399-1011, within 30 cal endar days
after the filing of the final order with the agency clerk; and

(c) directing Cafeteria to send an appropriate principal to an

12



educati onal program sponsored by the Hospitality Education
Progr am
DONE AND ENTERED this 2nd day of Novenber, 2005, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. stae. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of Novenber, 2005.

ENDNOTE
'/ The Food Code is a publication of the U S. Food and Drug
Admi ni stration, portions of which have been adopted by reference

as rules of the Division. See Fla. Admn. Code R 61C 4. 010.

COPI ES FURNI SHED,

Jessica Leigh, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32399-2202

Raul Gal i ndo

Latin American Cafeteria, |Inc.
2926 Coral Wy

Mam , Florida 33145-3206
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CGeof f Luebkemann, Director
Di vi sion of Hotels and Restaurants
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Leon Bi egal ski, General Counsel
Depart nent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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